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OPINION

On March 8, 2001, the petitioner pled guilty to second degree murder in exchange for a
fifteen-year sentence. The pleawas entered on the third day of histrial for first degree murder. He
timely sought post-conviction relief, arguing his guilty pleawasinvoluntary dueto conflictswith a
member of the defenseteam. Thepost-conviction court denied hisrequest for relief, and thisappeal
ensued.

POST-CONVICTION RELIEF HEARING
The petitioner testified the District Public Defender represented him on the charge of firs

degree murder. He stated he had no problems with the District Public Defender, who was lead
counsel on his case; however, he had a poor relationship with theassi stant public defender who also



helped with his case. He further complaned his atorneys did not keep him properly advised asto
the status of his case prior to trial.

Thepetitioner testified the assi stant public defender urged himto accept the state’ spleaoffer.
He stated the attorney also told him there would be no grounds for an appeal if he lost at trial.
According to the petitioner, this statement led him to believe there would be no appeal if he were
convicted. Herecounted that he terminated one meeting with the District Public Defender and the
assistant after the assistant cursed him. He also said that the assistant public defender may have
allowed the jury to see graphic photographs of the victim while looking at the photographs in an
album at the defense table during trial. The petitioner did not know whether any of the jurors
actually saw the photographs.

Hetestified thetrial court denied his pre-trial request to appoint new counsel. According to
the petitioner, he complained about the assistant public defender to the District Public Defender; he
told the District Public Defender he would be satisfied if he represented him, but he did not want to
berepresented by the assistant. He conceded the District Public Defender wasthe only attorney who
actually participated at the trial.

The petitioner stated he met with the District Public Defender, the assistant, and their
investigator prior to trial and discussed potential defensewitnesses, whom trial counsel located. He
conceded his attorneys answered al of his questions.

The District Public Defender testified he served aslead counsel in the petitioner’ scase. He
stated that his office had at |east twenty-eight contacts with the petitioner prior to trial, and that he
wasinvolved in thirteen of them. He conceded the petitioner and the ass stant public defender who
served as co-counsel had “some difficulties,” but he made a*judgment call” not to remove the
assistant from the case. He recounted that the petitioner wrote a letter to the trial court which
prompted a conference in which the petitioner indicated he would be satisfied aslong asthe District
Public Defender was involved in his case.

In describing the investigation of the petitioner’ s case, the District Public Defender testified
they received discovery and were aware of all the proof to be presented several weeks prior to the
start of trial. He said they had discussed the results of their investigation with the petitioner. He
recalled the petitioner pled guilty after the state presented damaging testimony from the medical
examiner.

The post-conviction court found the petitioner and the assistant public defender “didn't see
things eye to eye,” but that the assistant public defender was not lead counsel and did not actively
participatein representing the petitioner at trial. The post-conviction court concluded the petitioner
failed to prove he was deprived of effective assistance of counsel.



INEFFECTIVE ASSISTANCE OF COUNSEL
A. Standard of Review

When a claim of ineffective assistance of counsel is made under the Sixth Amendment, the
petitioner bears the burden of proving (1) that counsel’s performance was deficient, and (2) the
deficiency was prejudicial in terms of rendering a reasonabl e probability that the result of the trial
was unreliable or the proceedings were fundamentally unfar. Strickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984). This standard has also been applied to
the right to counsel under Article I, Section 9 of the Tennessee Constitution. Statev. Melson, 772
S.W.2d 417, 419 n.2 (Tenn. 1989). When a petitioner claims ineffective assistance of counsel in
relation to a guilty plea, the petitioner must prove that counsel performed deficiently, and, but for
counsel’ s errors, the petitioner would not have pled guilty but would have, instead, insisted upon
going to trial. Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370, 88 L. Ed. 2d 203 (1985).

The petitioner bears the burden of proving by clear and convincing evidence the factual
allegationsthat would entitle the petitioner torelief. Tenn. Code Ann. § 40-30-110(f) (2003). This
court is bound by the post-conviction court’s findings of fact unless the evidence preponderates
against those findings. Fieldsv. State, 40 S.\W.3d 450, 456 -57 (Tenn. 2001).

B. Analysis

Initidly, we observetherewasno clear and convincing proof that trial counsel’ s performance
wasdeficient. Although the petitioner complained he did not hear fromtrial counsel for an extended
period of time, the proof established trial counsel met with the petitioner on numerous occasionsand
informed him of the results of their investigation. The petitioner dso alleged the assistant public
defender may have negligently allowed the jury to view graphic photographs of the victim during
trial; however, the petitioner did not establishthat any jurors actually saw the photographs. Moreover,
thereis no showing that thisimpacted the defendant’ s guilty plea.

Additionally, the record supports the post-conviction court’ s conclusion that the petitioner
did not establish he was prejudiced by thealleged deficiencies of trial counsel. Theassistant public
defender was not lead counsel at trial. Instead, it wasthe District Public Defender, with whom the
petitioner had no such conflict, who represented the petitioner aslead counsd at trial and during the
guilty pleahearing. Further, the transcript of the petitioner’ s guilty pleahearing clearly revealsthe
trial court advised the petitioner of his constitutional rights, and both thetrial court and the District
Public Defender extensively questioned the petitioner about his decision to enter the plea.

During the plea hearing, the trial court asked the petitioner if he was satisfied with the
representation of trial counsel. Thepetitioner, whowasunder oath, responded, “I’ vehad complaints
inthe past,” but went on to state he was satisfied with their representation. A petitioner’ stestimony
at a guilty plea hearing “constitutes a formidable barrier” in a subsequent collaterd proceeding
because “ solemn declarations in open court carry a strong presumption of verity.” Blackledge v.
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Allison, 431 U.S. 63, 73-74, 97 S. Ct. 1621, 52 L. Ed. 2d 136 (1977). The petitioner has failed to
establish ineffective assistance of counsd.

Accordingly, we affirm the judgment of the post-conviction court.

JOE G. RILEY, JUDGE



